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Multi-tier Dispute Resolution Clause — benefits, catches and safeguards
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When conflict arises and dispute is
imminent, Japanese corporations are
often seen as reluctant litigants. Generally
speaking, Japanese parties prefer to
(* # "f'wa”)
relationship with its counterparties and

maintain a harmonious
more often than not, they prefer to settle
any conflict as amicably as possible by
way of gentlemanly discussions and
negotiations instead of resorting to formal
legal proceedings.

Such an approach typically works well
where the parties in dispute are both
Japanese and are aiming towards an
amicable  resolution. However, as
Japanese corporations enter the global
market and deal with foreign parties, such
approaches may be less effective, or may
even be counter-productive, resulting in
stalemates,
their

business operations, and escalating costs.

prolonged disputes,

interference and/or delays to

This article advocates for the adoption of a
more proactive and structured approach to
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deal with conflict and potential disputes
especially in the context of cross-border
business and disputes.

This approach focuses on the dispute
resolution clause that is often neglected by
parties during the drafting and negotiating
stage of contracts, when parties are
understandably in a cordial relationship
and are optimistic about the new business

venture.

One such dispute
the
resolution (“MTDR”) clause, provides for a

resolution clause,

known as multi-tiered  dispute
contractual mandated negotiation and/or
mediation period before parties are able to
arbitration
The

MTDR clause can be used to replace the

commence a litigation or

proceeding against each other.

conventional dispute resolution clause
whereby disputes are settled solely by
either court or arbitration. An example of

such an MTDR clause is as follows:

Any dispute arising out of or in
connection with this contract which
cannot be resolved by negotiation
between the parties within [7] days of
either party giving notice to the
other party that a dispute has arisen
shall be referred to mediation in
[Singapore] in accordance with the
Mediation Rule of the [Singapore
International Mediation Centre] and
failing sett/ement of that dispute by
(307
the dispute shall be

submitted by any party for final

mediation within adays

thereafter,
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resolution by arbitration by [3]
arbitrator (s) conducted n
[Singapore] in the [English] language
and in accordance with the Rules of
Arbitration of the  [Singapore

International Arbitration Centre].

* By making use of the MTDR clause,
parties may aim for an amicable dispute
resolution by way of constructive
negotiation and other alternative means,
but at the same time ensure that resolution
is ultimately reached.

What is an MTDR clause — a combination
of alternative forms of dispute resolution
and litigation/arbitration as part of the

dispute resolution process

The MTDR clause sets out a structured
process in aid of dispute resolution, which
typically starts with one or a few alternative
forms of dispute resolution (“ADR”)
processes and as a final step, if the
dispute is still unresolved within a certain
period, to refer the dispute to arbitration or
the court for final adjudication and
determination.

There are various forms of ADR processes

available which include negotiation,
mediation, determination by a third party
and adjudication by an expert. Parties
are at liberty to choose one or more forms
of ADR processes to facilitate resolution of
their dispute, and to provide that the
parties will be able to resolve their dispute
in court or arbitration only if such attempts

are unsuccessful.
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e Although such multi-tiered process is
commonly used in practice, it is less
common for it to be incorporated as a
contractual term between parties.

2. Benefits of MTDR clause
* Preservation of relationship. An essential

feature of the MTDR clause is the
more ADR
into the dispute

combination of one or

processes resolution

process.

* The ADR process is an opportunity for the
their
themselves in an amicable atmosphere,

parties to settle dispute by
which is invaluable if parties anticipate a
long-term business relationship continuing
into the future. This aspect of the MTDR
clause might be especially appealing to
Japanese corporations  which  are
prepared to use arbitration as the dispute
resolution method but still value the
traditional, harmonious way of resolving

conflict.

* Flexibility. Another important feature of
the MTDR clause is that parties can craft
the resolution process to suit their needs

and circumstances.

* For example, parties may agree to a
structured negotiation process, whereby
parties will first try to negotiate at the
operational level, and if this fails to resolve
the dispute within a specific timeframe, the
parties will escalate the dispute to the
second stage involving the management
or executives. Parties may also agree to
resolve their dispute through mediation,
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which is a regulated negotiation process,
and to resort to arbitration only if mediation
fails to produce any settlement or
resolution.
* Cost-savings. The purpose of the
MTDR clause is to facilitate settlement at
the earliest stage possible. If parties
manage to settle their dispute at the early
ADR stages without going to arbitration or
litigation, they will enjoy the benefits of
cost-savings and avoid wasting valuable
resources and time in arbitration/court

proceedings.

3.Potential catches and safeguards

* Whilst parties have the flexibility to draft
the MTDR clause in the manner which
suits their needs, a major catch is that the
MTDR clause may be unenforceable,
especially when the language of the

MTDR clause is not sufficiently definite or

certain.

* The following are some guidelines for
drafting an MTDR clause:

(a) The clause should specify the
timeline for commencing each step,
and the duration of each step. This
is to minimize the risk of the
counterparty using the preceding
ADR (for

negotiation and mediation) as delay

process example
tactics.

If negotiation is involved, the clause
state which

should clearly

participants will be involved in the
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negotiation and what will be the
consequence if negotiation does not
take place within the agreed
timeline.

(c) If mediation is involved, state how or
under which rules the meditation
should be carried out.

The ADR process should be drafted
in a language that makes it clear
that the process is mandatory, so
that parties have the obligation (not
discretion) to go through each of the
ADR processes before finally
initiating arbitration or litigation.

It is recommended to check with a
legal counsel that the MTDR clause
will be binding and enforceable in

the jurisdiction of both parties.

4.Arb-Med-Arb

* Parties that are keen to consider
mediation before arbitration may want to
adopt the Arb-Med-Arb Protocol
administered by the Singapore

International Arbitration Centre and the
Singapore International Mediation Centre
(“SIMC”).

* The main advantages of the Arb-Med-Arb
Protocol are as follows:
(a) Parties will be able to mediate their

dispute following a structured
process under the SIMC Mediation
Rules with the assistance of a
neutral third-party mediator.

If a settlement is reached through
the the

settlement

mediation  process,

agreement may be
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converted into a consent award and
accepted as an arbitral award. Such
an arbitral award is generally
enforceable in countries under the
New York Convention.

(c) It is cheaper than arbitration if
partes manage to reach a

settlement at the mediation stage

* A sample model clause for the
Arb-Med-Arb process is provided on

SIMC’s website

http://simc.com.sg/dispute-resol

ution/arb-med-arb/

5.Conclusion

* The dispute resolution clause is often
neglected during the drafting and

negotiation stages as parties are

understandably optimistic when entering

into a new business venture or
relationship.

* However, the importance of a suitable and
well thought-out dispute resolution clause
cannot be overemphasized. The dispute
resolution clause, if well drafted, can be a
helpful mechanism to help parties resolve
potential disputes at the earliest possible
stage and in the most efficient and

On the other

hand, if neglected, parties may find

cost-effective manner.

themselves having to drag their dispute to
court or the arbitral tribunal and suffer a
prolonged,

expensive adjudication

process.
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